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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1. A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 117(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 7 
November 2005 has been entered. 

Election/Restrictions 

2. Newly submitted claim 22 is directed to an invention that is independent or 
distinct from the invention originally claimed for the following reasons: the previously 
examined claims were directed to an embodiment wherein the increasing means was 
an amplitude modulating means while newly filed claim 22 is directed to an alternate 
embodiment wherein the increasing means is at least one filter and baffle. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claim 22 is withdrawn from consideration as 
being directed to a non-elected invention. See 37 CFR 1.142(b) and MPEP § 821.03. 

3. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 
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Claim Objections 

4. Claims 1 and 5 are objected to because of the following informalities: With 
regard to claim 1, it appears that the phrase "shifting the wavelength" (line 17) should 
read "shifting the frequency" to more accurately claim the invention; see for example, 
specification page 6 or 14 - 17 or claim 10. With regard to claim 5, the term "essential" 
(line 10) should read "essentially". Appropriate correction is required. 

Claim Rejections - 35 USC §112 

5. Claims 1, 8, 11 - 16, and 18 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. With regard to claim 1, it is 
unclear how an apparatus can have a light receiver for determining light reflected 
through a tissue portion (lines 7 - 8) and have the photo detecting element adjacent an 
opposite side of the tissue from the emitter (lines 15-16). With regard to claims 11 - 
13, it is unclear whether Applicant intends to claim an additional light source amplitude 
modulating means or merely to provide a limitation of the element set forth in claim 10. 
With regard to claim 11, the period in line 2 should be deleted. With regard to claim 14, 
the phrase "the configuration the tissue portion" is unclear. With regard to claim 15, the 
phrases "the area", "the one arm end", and "the other arm end" lack antecedent basis. 
With regard to claim 18, the claim appears to be incomplete as the claim is directed to a 
method for measuring and/or monitoring but only sets forth a "providing" step; that is, no 
positively recited steps relate to measuring or monitoring. 
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Claim Rejections - 35 USC § 102 

6. Claim 1 is rejected under 35 U.S.C. 102(b) as being anticipated by Johnson. 
Johnson teaches an oximeter that uses frequency division multiplexing to obtain 
measurement signals for determination of oxygen saturation levels from a subject. 
Applicant's attention is drawn to Figure 1 and the description thereof. 

7. Claim 18 is rejected under 35 U.S.C. 102(b) as being anticipated by Caro. Caro 
teaches providing a pulsoximetric sensor having one or more LEDs (column 9, lines 43 - 
46), a light receiver (112), and beam shaping elements (137, 202, 116, 118) for 
directing the light from the LEDs, through the beam shaping elements, and into 
substantially the same location on the tissue. 

Claim Rejections - 35 USC § 103 

8. Claim 8 is rejected under 35 U.S.C. 103(a) as being unpatentable over Johnson 
as applied to claim 1 above, and further in view of Isaacson et al. Johnson teaches an 
oximeter, as described above, but does not teach that the arrangement includes an 
optical wavelength filter. Isaacson et al. teaches an alternate optical measurement 
arrangement that includes wavelength filters before a photodetector (column 3, lines 53 
- 63) to minimize detection of ambient light while allowing detection of the desired 
wavelengths. It would have been obvious to one of ordinary skill in the art at the time of 
the invention to include wavelength filters in the arrangement of Johnson, as taught by 
Isaacson et al., since this allows reduced interference from detection of ambient light. 
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9. Claims 5 - 7, 10 - 14, and 17 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Johnson in view of Isaacson et al. for the reasons given in paragraph 
8 above. 

10. Claims 5 - 8, 10 - 14, and 17 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Caro in view of Tsuchiya. Caro teaches an oximeter arrangement as 
described above. Further, Caro teaches that substantially all of the components may be 
incorporated into the finger clip (column 7, lines 59 - 62) but does not teach that the 
LEDs are essentially arranged to directly emit to the tissue portion. Tsuchiya teaches 
alternate equivalent arrangements for illuminating tissue (Figures 13, 14, 15 and the 
descriptions thereof). It would have been obvious to modify the illumination 
arrangement of Caro to use essentially direct illumination from the LEDs to the tissue, 
as taught by Tsuchya, since it has generally been held to be within the skill level to 
substitute alternate equivalent expedients. 

Response to Arguments 

11. Applicant's arguments with respect to claims 1, 5 - 7, 10 - 14, and 17 have been 
considered but are moot in view of the new ground(s) of rejection. 

12. With regard to claim 18, Applicant contends that Caro does not teach two LEDs 
for directing light emitted by the two LEDs directly from the LEDs to substantially a 
same location on the tissue. However, it is noted that claim 18 additionally includes 
beam shaping elements between the sources and the subject. As described in 
paragraph 7 above, Caro teaches such an arrangement. 
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13. Further, Applicant remarks that the detector of Figure 5 does not involve light 
from a tissue portion. However, Caro teaches that the detector assembly used to 
measure the light transmitted through the tissue is essentially the same as that shown in 
Figure 5 (column 11, line 64 - column 12, line 2). As such, Caro discloses the filter and 
detectors set forth in the claims. 

Allowable Subject Matter 

14. The following is a statement of reasons for the indication of allowable subject 
matter: The prior art teaches a variety of optical sensor arrangements, but does not 
teach or suggest a configuration that includes an LED screwably connected to a 
clamping mechanism so that the distance between a light receiver and transmitter can 
be varied while retaining a co-linear beam path there between, in combination with the 
other claimed elements. 

15. Claims 15 and 16 would be allowable if rewritten to overcome the rejection(s) 
under 35 U.S.C. 112, 2nd paragraph, set forth in this Office action and to include all of 
the limitations of the base claim and any intervening claims. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Eric F. Winakur whose telephone number is 571/272- 
4736. The examiner can normally be reached on M-Th, 7:30-5; alternate Fri. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ali Imam can be reached on 571/272-4737. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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